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1 Rasch, Landlord and Tenant: 
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BRIEF FOR DEFENDANTS-APPELLEES, 
S. GARFINKEL AND 873 THIRD AVENUE CORP. 


Statement 


Plaintiff Prescott H. Rathborne (hereinafter referred 
to as “Rathborne”) appeals from a final judgment of 
the United States Distriet Court for the Southern Dis- 
triet of New York (Solomon, J.) dated April 24, 19%, 
dismissing the complaint and the counterclaim of 873 
Third Avenue Corp. (liereinafter referred to as “873”) 
after trial (iiiA). * 


Rathborne was the tenant of Apts. No. 4 and No. 5 at 
873-875 Third Avenue and 200 East 53rd Street (here- 
inafter referred to as the “Leased Premises”) pursuant 
-o written leases (5A-6A). In November, 1972, Rath- 
borne abandoned the Leased Premises (5A-6A, 14A). 
Thereafter, and in or about February, 1973, he com- 
menced the instant action against his landlord 873, the 
lessee of the Leased Premises pursuant to a mast 
lease with Salbian; S. Garfinkel, the president of 873; 
Salbian Realty Co., Inc., the fee owner of 873-875 Third 
Avenue: Edwin J. Glickman, the principal of Salbian; 
Citadel Management Co., Inc. and Urban Relocation 
Co., Inc., the companies engaged by Salbian to relocate 
tenants; and Odyssey House, Ine., a drug rehabilitation 


eenter, seeking $1,000,000 in damages based upon allega- 
tions of wrongful eviction (iiiiA-viiiA). 873 counterclaim- 
ed for the sum of $8,750 representing the cost of restor- 
ing the apartments to a habitable condition, the unpaid 
November, 1972 rent, and the legal fees incurred in con- 


* Numbers in parerthesis refer to pages in joint ap yendix. 
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nection with the collection of the November 1972 rent 
(villiA-xivA). 


Prior to trial, Rathborne discontinued the action as 
against all defendants exeept 873 and Garfinkel (iiiA). 
Subsequently, Rathborne reinstated the action (75 Civ. 
2392) against Citadel Management Ce., Ine., Urban Relo- 
eation Co., Inc., Edwin J. Glickman, Salbian Realty Co., 
Inc., Siltan Development Corp., WOAS Properties Corp. 
and Madison Associates, seeking in excess of $5,000,000 
alleging that they, not Appellees, “conspired among 
themselves and with others unknown to plaintiff... to 
cause tenants on the block, inciuding plaintiff, to vacate 
their premises by improper and illegal means .. .” and 
as a result thereof “the block became so derelict that it 
was uninhebitable, and plaintiff was forced to vacate his 
apartment in November of 1972.” That suit recently in- 
stituted is still pending. Trial in this suit was held before 
Hfon. Gus J. Solomon, Senior Judge on October 21 and 
22, 1974 (iiiA). Judge Solomon held “To prove con- 
structive eviction, Rathborne must prove that he vacated 
because of Garfinkel’s wrongful acts and that he vacated 
within a reasonable time after the wrongful acts occurred. 
[ find that Rathborne failed in such proof” (xviA). Judg- 
ment was thereafter entered dismissing the action and 
counterclaim (iiiA, xixA). 


Questions Presented 


1. Did tenant prove Landlord’s conduct seriously and 
substantially deprived the tenant of quiet enjoyment of 


his premises as to constitute a constructive eviction? 


Judge Solomon found that tenant failed in such proof 
(xviA). 


9 Even if Landlord’s acts constituted a constructive 
eviction, did tenant vacate the premises within a reason- 


able time after the acts oceurred? 


Since the acts allegedly causing the construct’ evie 
tion were claimed to have commenced years prior to al 
donment of the premises Judge Solomon found that te 
ant “in waiting as long as he did to vacate, cannot nov 
argue that he was constructively evicted” (xviilA-xixA). 


Facts 


On December 22, 1965, Rathborne entered into a lease 
with 873 for Apt. 5 of the Leased Premises (5A-6A, 
173A). Thereafter, and on June 2, 1966, Rathborne en- 
tered into a second lease for Apt. No. 4 of the Leased 
Premises, including the privilege of using the roof ex- 
tension located next to Apt. No. 4 (214A, 5A-6A, 173A). 
Each lease was for a period of two years. However, as 
the building was rent-controlled, Rathborne was permit- 
ted to. and did remain in the apartments after the leases 
expired at the same rent as a statutory tenant (xviA). 


During the early part of the tenancy, Rathborne’s re- 
lations with Garfinkel and 873 (hereinafter collectively re- 
ferred to as “Landlord”) were satisfactory (xviA, 22A- 
934). Commencing in 1970, the relationship deteriorated 
(293A). At the same time that the relationship began de- 
terioratine, Rathborne commenced receiving phychiatric 
help which he claimed was necessitated by his indictment 
and subsequent conviction for failure to file income tax re- 
turns (20A-21A). Significantly Rathborne had required 
prior psychiatric help and had received a medical dis- 
charge from the army beeause of “inability to adjust” 
(214A). 


Dr. John Casarino, a “Board certified” psychiatrist 
(117A), testified that in October, 1972 Rathborne was “on 
the verge of a psychotic decompensation of a paranoid 
type.” (124A) Dr. Casarino further testified: 


“Q. Dr. Casarino, the condition that Mr. Rath- 
borne was in when you saw him in October, No- 
vember of 1972, you have described in medical 
terms. Can you describe it in lay terms what 
you mean by that? 

A. Well, basically he was very freightenea; so 
much so, | was impressed that he brought this dog 
to the apartment; and, [T became a little afraid of 
him. He ha? difficulty sitting still. He would get 
up and walk around. He was very agitated. His 
sentences were fragmented. They were not flow- 
ing sentences. It was difficult at that time to get 
a full elucidated history. There were these—al- 
though there were no see dary symptoms such as 
hallucinations or delusion lid feel there was re- 
ferential radiation; that’s hen the events were 
happening outside you are taking to be reflected 
as being connected with you. The main thing was 
in the disorganization in the thinking. 

Q. Would vou ay he was on the verge of a ner- 
vous breakdown? 

A. Definitely.” (125A) 


In this mental state, Rathborne perceived the situation 
as Landlord conspiring with unknown individuals to ere- 
‘seige” of the apartme ts (20A, 126A). 
Rathborne claimed Landlord was responsible for placing 


‘ 


ate “chaos” and a 


feces and grease on his door and buzzer (15A, 36A), 
people going on the roof in the middle of the night and 
looking into his apartment (29A-30A, 52A), making 
threatening telephone calls (16A-17A), people knocking on 


his door (17A), being attacked by a man with a long knife 
(387A). objects being thrown at him from roof tops (386A), 
a person pounding at his door with a long pole containing 
a metal hook damaging the door and lock (238A), filling 
the halls with trash, rubbish “and other objects and peo- 
ple and urine and paint or earbage” (26A), and someone 
tampering with his electric lines (23A). However, Rath- 
borne did not have nor could he offer any proof that 
Landlord was in any way involved with these acs (1oA- 
ITA, 20A-30A, 36A-38A, 198A-200A). Rathborne testified: 


“Court: ... Are any of these people who you 
assert attacked or harassed you in the employ or 
were they in the employ of Mr. Garfinkel ? 


“The Witness: I don’t have proof. 
38A) 


Small wonder that in this setting the Trial Court cor- 
cluded that Kathborne hac “failed” 4 prove that “he 
vacated because of Garfinkle’s wrongiul acts” (xviA). 


Rathbornue’s paranoia was apparently activated by a 
“ehange in the character of the neighborhood” (xviiA). 
Judee Solomon found that in 1968, the surrounding area 
“began to deteriorate greatly. There was an attempt by 


a developer to ‘assemble’ (completely purchase) the block 


in which Garfinkel’s building was locatec. The developer 
bought other buildings and left them vacant. Drug re- 
habilitation centers moved into the block. Vandalism and 
street crimes increased; transients and addicts frequented 
the streets. Rathborne introduced no evidence to show 
that Garfinkel participated in the attempt to assemble the 
block or was responsi!'® for the change in the character 
of the neighborhood. in my view, this ehange in the 
neighborhood and the dangers it posed to residents caused 


Rathborne to move” (xviiA-xviiiA). Parenthetically we 
note that Dr. Casarino considered the undesirable char- 
acter of the neighborhood “a contributing factor” in 
Rathborne’s decision to move (127A-128A). 


Rathborne contended that Landlord harassed him by 
threats and various legal proceedings. The evidence clear- 
ly proves that Landlord merely pursued rights accorded 
under Rent and Eviction Regulations of the City of New 
York or reacted to the unmerited provocation of Rath- 
borne (xviA, 208A-209A, 285A). A typical example of 
Rathborne’s actions occurred in February, 1972, in the 
chambers of New York Civil Court Judge Wahl. Rath- 
borne had brought an action against Landlord to recover 
certain rent payments. During a settlement conference 
Rathborne referred to Garfinkel as a “mceckey”, an ethnic 
slnr referring to members of the Jewish religion. In 
response Garfinkel called Rathborne a bigot and “berated 
him” (xviA, 14A, 59A, 179A, 209A). The Court found 
“that Rathborne was a constant source of irritation and 
continually provoked Garfinkel. Rathborne should have 
anticipated that Garfinkel! would react to his remarks.” 
(xviA-sviiA) 


Rathborne’s “attitude and his actions” led to various 
other disputes with his neighbors (xviiA). Munchtime, 
U.S.A., Ine. (hereinafter referred to as “Munchtime”), 
operated a restaurant on the ground floor of the Leased 
Premises pursuant to a lease that predated Rathborne’s. 
During 1967 Munchtime«installed an air-conditioner on 
the roof extension that Rathborne was also authorized to 
use for his garden (134A, I85A, 214A). The air-con- 
ditioning unit was installed without objection by Rath- 
borne (147A). During the ensuing years Rathborne per- 
mitted Munchtime unhampered access to the unit (135A). 
The unit obviously did not interfere with Rathborne’s 


use of the roof extension for the development of his 
garden (153A-154A, 162A). However, in 1971 Rath- 
borne suddenly denied Munchtime all access to the roof 
(5A-1LA, 98A, 1384A-137A, 202A). As a result of Rath- 
borne’s actions Munchtime was without air-conditioning 
for practically the entire summer of 1972 causing sub- 
stantial food spoilage and loss of business (134A-138A, 
150A). Mr. Avolon, the owner of Munchtime, testified 
that when he spoke to Rathborne about gaining access 
to the air-conditioner Rathborne stated “I don’t want your 
business here. I don’t like your business” and that the 
type of clientele who frequented Munchtime “downgrades 
the neighborhood” (137A, 140A, 282A). Munchtime re- 
acted by refusing Rethborne aecess to the fuse boxes con- 
trou..z the electricity of his apartments which were lo- 
cated in a basement leased to Munehtime for storage 
of its inventory (i89A-140A, 201A-202A). Rathborne’s 
air-conditioners apparently were excessive for the elve- 
trical service to his apartments and thus as the Trial Court 
found they “were continually blowing his own fuses” 
(xviiA). Because of his feud with Munchtime he was 
without electricity at times in June and July 1972 (53A- 
54A, 201A-202A). There was no evidence that the electrical 
problems were caused in any way by Garfinkel. In fact 
the evidence established that the problem was occasioned 
solely because of Rathborne’s overloaded electrical serv- 
ice and his dispute with Munehtime (xviiA, 280A). The 
Court found that “Garfinkel was unsuccessful in his at- 
tempt to resolve the dispute because Rathborne was in- 
transigent. Garfinkel was angry and complained that 
tathborne would do nothing to settle the dispute” (xviiA, 
901 A-202A) coneluding that “T find that Rathborne failed 
to prove intentional misconduct by Garfinkel.” (xviiA) 


Rathborne includes in his characterization of harass- 
ment the action brought by Landlord pursuant to see- 


tion 18 of the Rent and Eviction Regulations of the City 
of New York to decontrol the apartment used by Rath- 
borne as an office (viiiA, 266A). Rathborne had operated 
at the subject premises an organization that he created 
and financed out of a trust created for his benefit known 
as “Mind” which was engaged in research into extra- 
sensory perception (18A-19A). 


Section 18a of the Rent and Eviction Regulations pro- 
vides: 


“Upon application of the landlord, the Adminis- 
trator shall issue an order decontrolling a housing 
accommodation where he finds that the tenant in 
possession maintains his primary residence at some 
place other than at such housing accommodation.” 


(183A) 


In the proceedings before the Housing and Develop- 
ment Administration both Landlord and Rathborne were 
represented by counsel (102A, 18S1A-18+A, 232A-238A). 
The proceedings were concluded ia favor of Landlord by 
an order issued on September 7, 1972 decontrolling the 
apartment (238A). Rathborne thereupon appealed the 
order by issuing a protest. However, Rathborne did not 
pursue the appeal and it was dismissed in December, 
1972 (239A-243A). Obviously this adversary proceeding 
determined adverse to Rathborne cannot be considered an 
act of harassment by Landlord. Parenthetically we note 
that although Rathborne sought to attack the deeontrol 
order in this action, under New York law the only means 
av: able to challenge that ruling is a C.P.L.R. Article 78 
proceeding (183A-184A). (See Ballow v. Reid, 106 N.Y.S. 
%1 939 [n.o.r.]). The numerous other legal actions com- 
menced by Rathborne and Landlord during the course of 
the tenancy were all resolved prior to this avtion (100A- 


102A, 175A-179A). 


In any event, despite the absence of any proof that 
Landiord interfered with Rathborne’s enjoyment of the 
Leased Premises, the Trial Court further held that: 


“{E]ven if Garfinkel’s acts constituted a construc- 
tive eviction, which I find they did not, Rathborne 
cannot complain of those acts because he did not 
vacate the premises within a reasonable time after 
the acts occurred. . . . Rathborne vacated in No- 
vember 1972. The Munchtime air-conditioner was 
installed in 1966. The hostility between Garfinkel 
and Rathborne began about 1970. The electricity 
was restored in July, 1972. The buzzer never worked, 
and the lock was broken since June, 1972. Even as- 
suming fault on the part of Garfinkel, Rathborne, 
in waiting as long as he did to vacate, cannot now 
argue that he was constructively evicted.” (xviiiA- 
xixA). 


POINTS 


I. Appellant failed'to prove any acts by respond- 
ents which constituted a constructive eviction. 


As federal jurisdiction in this action is based upon di- 
versity of citizenship, New York substantive law is con- 
trolling. Hrie R. Co. v. Thompkins, 304 U.S. 64. 


The law is settle? that “constructive eviction exists 
where, although there has been no physical expulsion or 
exclusion of the tenant, the landlord’s wrongful acts sub- 
stantially and materially deprive tenant of the beneficial 
use and enjoyment of the premises (City of New York v. 
Pike Realty Corp., 247 N.Y. 245; Ann.-Nonhabitability 
of Leased Dwellings, 4 A.L.R. 1453, 1461-1465, supp. 29 
A.L.R. 52, supp. 34 A.L.R. 711, 1 Rasch, [Landlord and 
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Tenant] §§ 871-875).” Baresh v. Pennsylvania Tes minal 
Real Estate Corporation, 26 N.Y.2d 77, 88. (Empuasis 
supplied) 


The key element of a constructive eviction is that the 
wrongful acis must be committed by or under the au- 
thority of the Landlord and be of such a nature as to 
have a substantial or material effect on the tenancy. 
Barash v. Pennsylvania Terminal Real Estate Corpora- 
tion, supra; Finkelstein v. Levinson, 74 Mise. 2d 105; East 
Haven Associates, Inc. v Gurian, 64 Mise. 2d 276; City of 
New York v. Deland, 63 Mise. 2d 494. “What constitutes a 
constructive eviction is generally a question of fact. ‘It 
must appear that the landlord has persistently neglected 
his duty, and that the premises became unfit for occu- 
paney. A series of petty inconveniences ... are not suf- 
ficiently serious to wai::’ a claim of constructive evic- 
tion.” (1 Rasch § 886°." Malek v. Perdina, 58 Mise. 2d 
960, 962: See also Hayden Company v. Kehoe, Li AD. 
734; Read v. Levy, 101 Mise 547. 


In the instant case Rathborne has alleged that the 
Landlord has engagec in a course of harassment that 
amounted to a constrvtive eviction. However, when giv- 
ing the details of the wiicged harassment, he testified: 


“Court: .. . Are any of these people who you 
assert attucie? or harassed you in the employ or 
were they in the employ of Mr. Garfinkel? 

The Witress: I don’t have proof... .” (87A-88A) 


The Trial Court, after making specific findings as to 
ee*h allered act of arassment held that “[t]o prove con- 
_n-tive eviction, Rathborne must prove that he vacated 
pecause of Garfinkel’s wrongful acts and that he vacated 
within a reasonable time after wrongful acts occurred. 
I find that Rathborne failed in such proof.” (xviA) As 
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was held in Read vy. Levy, supra, the question as to 
whether a constructive eviction had been established 
was “a question of fact” and the trier of the facts “hav- 
ing resclved it in favor of the defendants, the verdict 
should not have been disturbed.” (p. 559). 


Furthermore, the Landlord was »ot obligated to insure 
against the fears that Rathborne, in his paranoid state, 
imagined were threatening his enjoyment of the Leased 
Premises. “Inadequate protection has never been con- 
strued to constitute a constructive eviction or a breach 
of the covenant of quiet enjoyment.” New York Cit: 
Housing Authority v. Medlin, 57 Mise. 2d 145, 150. 


The Trial Court held that the character of the neigh- 
borhood of the Leased Premises deteriorated greatly. This 
was hastened when a developer, not appellees, sought 
to “assemble” the entire block. “Rathborne introduced uo 
evidence to show that Garfinkel participated in the at- 
tempt to assemble the block or was responsible for the 
change in the character of the neighborhood 
xviliA) 


(xviiA- 


When questioned in this regard by the Trial Court, Dr. 
Casarino, Rathborne’s psychiatrist testified: 


“Q. (By the Court) Did you say that the change 
in the neighborhood and establishment of an Odys- 
sey House in close proximity to this building which 
treated its residents with methadone, would that 
have any effect upon him? A. Only insofar as he 
perceived it as a threat to him. I don’t recall 
his going into that in anything. And, if it were 
perceived as a threat, I think it would be one of 
many he was dealing with. 

Q. And now the evidence here is somewhat con- 
flicting. For example, various witnesses have tes- 


tified that there was garbage thrown in the com- 
mon doorway, and another witness testified that 
she oceupied that same entrance and her testimony 
was she didn’t like the dirt, but she did not at- 
tribute the lack of cleanliness to a desire of the 
owners to get her out, but he did. A. Yes. 

Q. Is that consistent with what you saw and your 

amination? A. Yes, consistent insofar as he per- 

ved those things. 

Q. As a direct threat to him? A. Yes, sir. 

Q. And a direct attempt on the part of the owner 
to get rid or him, regardless whether they were so 
directed? <A. I think so, yes.” (150A-131A) 


The questijzu.g by Jutge Solomon continued : 


“Q. And if other people suffered from the lack 
of electricity and energy or the tuining off of the 
‘ehts, would his feeling that this was directed 
t. wards him and not directed towards anyone else 
be consistent with what you found to be the case? 
A. Well, I believe so. That’s what he said. 

Q. So, it doesn’t make any difference whether the 
owners were really trying to evict him or trying 
to harass him, he interpreted some of the things 
that he saw as being an action on the part of the 
owners to evict him? <A. Yes.” (131A-132A) 


In light of Dr. Casarino’s response tv the Court’s ques- 
tions it was apparent that Rathborne’s “disorganization 
in thinking” (125A) had caused him to attribute every 
untoward event to Garfinkel. Although in Rathborne’s 
mind he conceived of himself as being harassed the fact 
is, as the Trial Court correctly found, Appellees were 
not involved and the complaint was properly dismissed. 
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II. To iavoke the doctrine of constructive eviction 
the tenant must abandon the premises within a rea- 
sonable time after the conditions justifying the aban- 
donment have developed. 


In order for a tenant to claim a constructive eviction 
by the Landlord, he must abandon the premises within a 
reasonable time after the conditions justifying the aban- 
donment develop. “The law is clear that the abandonment 
must occur with reasonable promptness after the condi- 
tions justifying it have developed.” Est Haven Assoct- 
ates, Inc. v. Gurian, supra, 278. See also, Barash 4. 
Pennsylvania Terminal Real Estate Corporation, supra, 
83; Pasqua v. De Marchi, 31 A.D.2d 781; 1 Rusch, supra 
§926. The issue as to what constitutes a reasonakle tur? 
is a question for the trier of facts to decide. Hayden Com- 
pany v. Kehoe, supra, Read v. Levy, swpra; New York 
State Investing Company v. Wolf, 84 Mise. 66. However, 
the cases have held that a delay of two months is un- 
reasonable. Waldene Realty Co., Inc. v. Pfalzer, 223 A.D. 
787; Ernest v. Wheatley, 93 N.Y.S. 1116 [n.o.r.]. The 
Trial Court found that “[e]ven if Garfinkel’s acts- con- 
stituted a constructive eviction, which I find they did not, 
niathborne cannot complain of those acts because he did 
not vacate the premises within a reasonable time after the 
acts occurred.” (xviiiA; emphasis supplied) 


A tenant is barred from relying upon wrongful acts 
constituting a constructive eviction if they have ceased 
prior to his vacating the premises (Goldberg v. Lloyd, 
110 N.Y.S. 530 [n.o.r.]; Rasch, Landlord and Tenant, 
§ 929). 


The Trial Court found: 


“Rathborne vacated in November, ...2. The 
Munchtime air conditioner was installed in 1966. 
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The hostility between Garfinkel and Rathborne be- 
gan avout 1970. The electricity was restored in 
July, 1972. The buzzer never worked, and the lock 
was broken since June, 1972. Even assuming fault 
on the part of Garfinkel, Rathborne, in waiting as 
long as he did to vacate, cannot now argue that he 
was constructively evicted.” (xviliA-xixA) 


Ill. The evidence at trial clearly supports the find- 
ings of fact and conclusions of law made by Judge 
Solomon after trial. 


The Federal Rules of Civil Procedure, Rule 52(a) pro- 
vides in part: 

“Findings of fact shall not be set aside unless 
clearly erroneous and due regard shall be given 
to the upportunity of the trial court to judge the 
witnesses.” 

Rathborne failed to produce a single witness to prove 
that appellees were in any way responsible for the 
alleged acts of harassment which Rathborne claimed con- 
stituted the constructive eviction. On the contrary, the 
witnesses on trial testified that Rathborne’s paranoid state 
and the character of the neighborhood were responsible 
for Rathborne’s decision to abandon the Leased Prem- 
ises. The Court observed these witnesses and this Ap- 
pellate Court “must give ‘due regard . . . to the oppor- 
tunity of the trial court to judge the credibility of the 
witnesses.’ Rule 52(a), Fed.R.Civ.P. It is his duty to 
appraise the testimony and demeanor of the witnesses. 
United States v. Oregon State Medical Society, 343 U.S. 
396, 72 S.Ct. 690, 96 L.Ed. 978 (1952); Omega Import- 
ing Corp. v. Petri-Kine Camera Company, Inc., 451 F.2d 
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1190, 1197 (2d Cir. 1971); Anderson v. Federal Cartridge 
Corp., 156 F.2d 681 (8th Cir. 1946).” United States v. 
Diapulse Corporation of America, 457 F.2d 25, 30 (2d Cir. 
1972): Grove v. First National Bank of Hi rminie, 489 
F.2d 512, 515 (3rd Cir. 1973). Unless the plaintiff meets 
his burden of persuading ihe trier of fact by a preponder- 
ance of the evidence, the judge must, as was done in this 
case, dismiss the complaint. Li er v. Fleming, 473 F.2d 


1374 (2d Cir. 1973). 


In Lassiter v ™'eming, supra, this Court reiterated the 


appropriate sta:.: d of review of the proceedings below 
holding: 


“On appeal, plaintiff challenges certain critical 
factual inferences drawn by the judge, which, he 
argues, were altogether unwarranted by the evi- 
dence. Where factual findings are challenged, how- 
ever, we may not set them aside ‘unless clearly 
erroneous.’ Fed.R.Civ.P. 52(a).” (p. 1875). See 
alco, Jackson v. Statler Foundation, 496 F.2d 623, 
626 (2d Cir. 1974). 


This Court further held in the case of Grove v. First 
National Bank of Herminie, supra: 


“Tt is the responsibility of an appellate court 
to accept the ultimate factual determination of the 
fact-finder unless that determination either (1) is 
completely devoid of minimum evidentiary support 
displaying some hue of crecibility, or (2) bears no 
rational relationship to the supportive evidentiary 
data.’ Krasnov v. Dinan, 465 F.2d 1298, 1302 (3d 
Cir. 1972)” (p. 515). 


» a 
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In light of Rathborne’s failure to prove that he aban- 

doned the Leased Premises because of acts committed by 

Landlord, Judge Solomon’s findings were clearly sup- 

a ported and it is respectfully asserted should not be dis- 
turbed. 


CONCLUSION 
The judgment below should be « “irmed. 
Respectfully submitted, 


Garyspure, Gorrums, Leviran & CoLe 
Attorneys for Defedants-Appe llees 


BERNARD BEITEL 
Micuaret H. Du Borr 
Of Counsel 
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